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Before running off trying to couster the recent Supreme Court decision in Oifizens Untfed v. Federal Election
Commission {FEC), we ought to sort out what this decision doss and does not do.

The Citizens United decision does make our democracy theme park a little worse, the way having an atomie bomb
dropped on your own house would be shightly worse than baving it dropped on your neichbor’s. But gegpife dive olairs
that the decision is the nail in the coffin of cur demceracy, that it will shake the corrent election sysiem 1o s core, and
so on, the case changes very litile of our current siuation.

Just how teensy a change it will bring can be #histrated by Iookiug at one of the cases overruled by (itizens Untted: the
1990 Austin v. Michigan Chamber of Commerce[1] case, hafled by many as a ray of hope in the morass of campaign
finance reform efforts. Austin affirmed an extremely mild Michigan law that essentially prevented the Michigan
Chamber of Commerce (one type of nonprofit corporation) from spending general fmds to support or opposs a
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political candidate.[2] That law specifically defined person to include corporationg f2]

The Austin case accepts that money equals speech {following the Supreme Court’s 1976 Buckley v. Valeo decision[4]),
that corporations can spend treasury funds on inffiatives and referendums, and that political action comunittees {PACS)
using segregated funds are legal and constituiional. Austin slen aBirms that corporations are “persons” with
constitutional rights, and that they have both First Amendment speech rights, and Fourteenth Amendment equal
protection rights. That such a case is regarded as the Magna Caria of campaign reform efforis must leave corporate
counsel hiding their smirks.

The recent Supreme Court decision in Citizens Unitedisa gift to the tight wing, aff right, hut not the Wy many pundis
claim. It is a gift to the right wing beeause of the way that many in the mainstreans reedia have reacted to it in full
frontal demial that it is a red herring.

Let’s review where we were before the Citizens United case was decided. After the 2002 hcCain-Feingold Aci{s] went
into eifect, the public no longer had reasosn to suspect that corporate lobbying, campsign coniributions, or corporate
cash affected elected officials’ votes on legislation or positions on issues. The M-F Act transformeed clections info
paragons of open discussion, free sharing of ideas, thoughtfi parrying, and heartfelf non-partisan pro-civie
engagement orgles. Righi?

Look at any index: the role of money in elections, voling reconds that mivror campaizgn contribution patterns, the
quality of debate, or the proportion of legislation clearly desiened to benefit some corpovate intevest group. MeCain-
Feingold recalibrated, rearranged, and redecorated the loopholes used to determine how election money flows and is
tallied. It did not eliminate that morey, or the influence it reflects. For 2 cwrent example unrelated to the (itizens
United case, look over the Valentine's Day New York Times front-page article on corporate influence on the
Congressional Black Cancus {6]

The previous major national parcxysm of campaign reform was haxdly more effecitve. The main claim to fame of the
Federal Election Campaign Act {passed 1973; amended 1574; shredded in the 1976 Valeo decision; iquefied in the 1978
Bellotd raling [71) was legalizing the PAC {Political Action Coramitiee). Doubiless, those of us old enoieh o have Byed
threnzgh the Nivon years will recall a sudden dlevation of the guality of elections and political discussion, and
eorrelative diminetion of polifical corruption in the years after fis passage. Fopa.
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Legislation {the FEC Act in the 19708, MeCain-Feingold in 2002} that makes minor adjusiments io a thoroughly

corporate-dominated corrupt sysiem should not be expectad o resalve major problemos. M insanity s defined as
expecting different results while doing the same thing over and over, surely we are getting dangercushy dose with
campaign reform efforts,

As the Citizens United case was being heard in the fall of 200 b, L noted the Supreme Court's false framing: “Must we
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limit speech in order to have free and fair elections? Gr, must we accept corporation-dominated political debate in
order to preserve free speech? This false dileroma disappesrs i we refect corporate personbood—the idea that
corporations have constitutional rights. Omiy if we pretend that corporations are “persons’ under the Constitution, is
limiting corporate “speacly’ a congtittional n‘ﬁamgemem. 18]

After the Citizens United ruling, this is still true. Corporations funciion ke refrovivuses, taking over the rights and
protections that we wrote for humans, and then using them goainst us, their himaan hosts. The opinion of the Cowrtis
chock full of paeans fo the nobility and preciousness af unfeitered free speech—of corporations. Rights we the people
fought for—at the cost of much Lfe, fiberty, and hapg&eg,——“ e ngaw used with great {and seemingly invisible}
regularity to shield corporations from crg*wemmeqt “Interference.”

Ma‘ryiand Congresswoman Donna BEdwards’s pmposed Constitutional —‘mzemémeﬁt,{g} inspired by the Citizens United
decision, would guarantee that “Congress apdé the states may regulate the expenditure of fumds for political speech by

any corporation, Hmiled Hability company, or other corporate entily.” Would this amendment end corporate
éﬂmﬁﬂﬂ of our political process? u:—:.»,ﬂv m"t The “corpora ation” "or “corporaie entity” referred to ALREADY HAS
constitutional rights and Lﬂl&:r :Vuﬂmmmmﬁai protections, a circumstance Edwarde’s proffered amendment doss
nothing to alier.

Since the 1870s and 1880s, federal judges have worked band-in-hand with corporate counsel to hayul into place the
edifice of constitutional pm‘tee’m}m ﬁ“m?c xempt corporations from the zuthority of the very states that ereated them.
These protections are the linchpin of corporate power, and the cornerstones of our democra oy therpe park. Rather than
overstating the significance of the Cifizens United éa_ﬂ"*fz, offering measures that ’{Efg‘a:ta argund the fundamental
problem, and wallowing in the usual moaning and groaning ahout corporate influence, let’s address the problem
directly, something we should have done genevations ago.

Peek outside ‘Lhe democracy theme park, aﬁd regﬂa after me: Only if we pretend that corporations are “persons” umder
the Constitution, is lumtmg corporzie “speech” a constilntional infringement.

And kick that red herring out of the way.
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